Federal Communications Commission
Washington, D.C. 20554

February 1, 2017
In Reply Refer to:
1 800B3-IB

Dan J. Alpert, Esq.
The Law Office of Dan J. Alpert
2120 North 21st Road
Arlington, VA 22201

In re:

Appleton Hispanic Community Church
NEW-LP, Appleton, WI
Facility ID No. 193776
File No. BNPL-20 13111 2ABZ
Seattle Community Radio
NEW-LP, Seattle, WA
Facility ID No. 194254
File No. BNPL-2013 11 12ALX
Pecos Iglesia Emmanuel
NEW-LP, Pecos, TX
Facility ID No. 196710
File No. BNPL-2013 11 14BSY
Cadena Radial Elohim
NEW-LP, Cathedral City, CA
Facility ID No. 195354
File No. BNPL-2013 11 13ABD

Dear Counsel:
We have before us the referenced applications to construct new low power FM (LPFM) stations,
filed respectively by Appleton Hispanic Community Church (Appleton) for Appleton, Wisconsin; Seattle
Community Radio (Seattle) for Seattle Washington; Pecos Iglesia Emmanuel (Pecos) for Pecos, Texas;
and Cadena Radial Elohim (Cadena) for Cathedral City, California (collectively, Applications and
Applicants).1 For the reasons below, we determine that all of the Applicants lacked reasonable assurance
of site availability, and dismiss the Applications.
1 Also before us is a December 2, 2013 Informal Objection that REC Networks filed against all of the Applications
and a December 24, 2014 Informal Objection that Metro North Communications, Inc. filed against the Appleton
Application. The Applicants did not file any opposition to these filings. We will dismiss these objections as moot
because, as discussed further below, we are dismissing the Applications on other grounds.

Background. Each of the Applications was filed in the 2013 LPFM filing window, identified
Antonio Cesar Guel (Guel) as its certifying engineer, and proposed to locate on a pre-existing tower not
owned by the respective Applicant.2 The Media Bureau (Bureau) believed, based on its previous review
of other applications prepared by Guel, that the Applicants might not have obtained adequate assurances
for use of their proposed tower sites and that the Applications might, thus, be deficient.3 In June 2014, the
Bureau sent Letters of Inquiry (LOIs) to owners of the tower sites identified in the Applications.4 The
Bureau asked whether the respective Applicant or a representative of Guel's company, Hispanic Christian
Community Network, Inc. (HCCN), had contacted the tower owner regarding proposed use of the site
and, if so, whether the owner had expressed a willingness to allow such use. Each tower owner
responded (LOl Responses) that it had no record of any such contact.5 The Bureau concluded that the
Applicants had not obtained reasonable assurance of site availability and dismissed the Applications.6
The Applicants sought reconsideration,7 arguing that the Bureau had based the Dismissal Letters
on ex parte information not shared with them, i.e., the LOl Responses.8 Each Applicant further argued
that it had in fact obtained assurance of site availability pursuant to Commission legal requirements,9 and
provided a supporting factual declaration from Guel or one his employees.O The Bureau, in an August
18, 2016 Decision," determined that it had properly received the LOI Responses as exempt ex parte
2 See Applications at Section VI, Preparer's Certification. Each of the Applications was a "singleton," i.e., was not
in technical conflict with any other application.
A broadcast applicant must, in good faith, have "reasonable assurance" of transmitter site availability at the time it
files its application. See George Edward Gunter, Memorandum Opinion and Order, 104 FCC 2d 1363, 1364, para.
4 (Rev. Bd. 1986); Genesee Comm 'ens, Inc., Memorandum Opinion and Order, 3 FCC Rcd 3595, para. 4 (Rev. Bd.
1988) (Genesee).
"See Letter of Inquiry to Michael Zarrilli, Classic Cable, Inc. (MB June 26, 2014) (regarding Pecos Application);
Letter of Inquiry to Paul Cameron, General Manager, Evangel Ministries, Inc. (MB June 26, 2014) (regarding
Appleton Application); Letter of Inquiry to Kerstin Adleman, CIG Comp Tower, LLC (MB June 27, 2014)
(regarding Cadena Application); Letter of Inquiry to Dennis Hummel, King Broadcasting Company (MB June 27,
2014) (regarding Seattle Application).

See Response from Michael Zarrilli, Classic Cable, Inc. (July 7, 2014) (regarding Pecos Application) (Zarrilli
Response); Response from Paul Cameron, Executive Director-General Manager, Evangel Ministries, Inc. (July 9,
2014) (regarding Appleton Application) (Cameron Response); Response from Kristen O'Connor, CIG Comp Tower,
LLC (July 15, 2014) (regarding Cadena Application) (O'Connor Response); Response from Michael Beder, Esq.,
Covington & Burling, LLP (July 18, 2014 (regarding Seattle Application) (Beder Response).
6See Appleton Hispanic Community Church, Letter Order, Ref 1 800B3-PPD (MB July 28, 2014); Seattle
Community Radio, Letter Order, Ref. 1 800B3-PPD (MB July 28, 2014); Pecos Iglesia Emmanuel, Letter Order, Ref
1 800B3-PPD (MB July 28, 2014); Cadena Radial Elohim, Letter Order, Ref 1 800B3-PPD (MB July 31, 2014)
(collectively, Dismissal Letters).
Appleton, Seattle, and Pecos filed a Joint Petition for Reconsideration on July 29, 2014) (Joint Petition). Cadena
filed a Petition for Reconsideration on September 8, 2014 (Cadena Petition) (collectively, Petitions).
8 See generally 47 CFR, Part 73, Subpart H (Ex Parte Communications).
Joint Petition at 10-12; Cadena Petition at 9-11.
10 Declaration of Maria Cristina Maldonado, HCCN, (Aug. 29, 2014) (regarding Pecos) (Pecos Declaration);
Declaration of Antonio Cesar Guel (Aug. 29, 2014) (regarding Appleton) (Appleton Declaration); Declaration of
Antonio Cesar Guel (Aug. 29, 2014) (regarding Seattle) (Seattle Declaration) (all attached to Joint Petition as
Attaclment 1); Declaration of Maria Cristina Maldonado, HCCN, (Sept. 7, 2014) (regarding Cadena) (Cadena
Declaration) (attached to Cadena Petition as Attachment 1) (collectively, Declarations).
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presentations requested during an investigation.12 Nevertheless, the Bureau concluded that it should have
served the Applicants with this information to give each an opportunity to respond.'3 Accordingly, the
Bureau returned the Applications to pending status, served each applicant with the respective LOl and
LOlResponse, and provided 15 days for response.
None of the Applicants availed itself of the 15-day response opportunity but, as mentioned above,
each had, in its respective Petition, explained the legal and factual basis for its site assurance claim.
Because the Decision addressed procedural matters only, without reaching the merits of any site
assurance argument, we now consider the site information in each case.
Discussion. Applicants for new LPFM and noncommercial educational facilities must, like all
broadcast applicants, have "reasonable assurance" of transmitter site availability at the time of
application.'4 They may acquire such assurance in a variety of ways, including informal telephone
contacts.15 A binding agreement is not needed; details such as rent may be negotiated at a future date
provided that the site owner is favorably disposed to an arrangement suitable for the applicant's
proposal.'6 Although the Commission affords applicants some latitude, it requires at a minimum, a
"meeting of the minds resulting in some firm understanding as to the site's availability."17 A mere
possibility will not suffice.'8 Lack of assurance at the time of application cannot be corrected later.19 The
Bureau and the Applicants generally agree upon these governing site assurance standards, but differ with
respect to whether the Applicants' actions were sufficient to meet these standards.
For each of the instant Applications, the owner of the respective tower site states in a sworn LOl
Response that it has no record of contact with the Applicant.20 In contrast, each Applicant provides a
12 Decision at 3. See 47 CFR § 1.1204(a)(10).
13 Decision at 3.
' See, e.g., Los Angeles Social Justice Radio Project, Memorandum Opinion and Order, 31 FCC Rcd 7506, 7508,
para. 6 (2016); Les Seraphim and Mana'o Radio, Memorandum Opinion and Order, 25 FCC Rcd 2785, 2787, para.
6 (MB 2010). It is well established that the specification of a transmitter site in an application is an implied
representation that the applicant has obtained reasonable assurance that the site will be available. See William F.
Wallace and Anne K. Wallace, Memorandum Opinion and Order, 49 FCC 2d 1424, 1427, para. 6 (1974) (Wallace).
' See National Innovative Programming Network, Inc. of the East Coast, Memorandum Opinion and Order, 2 FCC
Rcd 5641, 5643, para.11 (1987).
16Jj; Wallace, 49 FCC 2d at 1427, para. 6.
' Genesee, 3 FCC Rcd at 3595, para. 4. Reasonable assurance is satisfied by "[s]ome clear indication from the
landowner that he is amenable to entering into a future arrangement with the applicant for use of the property as its
transmitter site, on terms to be negotiated." El?jah Broad. Corp., Memorandum Opinion and Order, 5 FCC Rcd
5350, 5351, para. 10 (1990) (Elijah).
18 See Wallace, 49 FCC 2d at 1427, para. 6.
'9See Classic Vision, Inc., Memorandum Opinion and Order, 104 FCC 2d 1271, 1273, para. 6 (Rev. Bd. 1986),
review denied, 2 FCC Rcd 2376 (1987), citing South Florida Broad. Co., Memorandum Opinion and Order, 99 FCC
2d at 845, n.12 (Rev. Bd. 1984) (applicants must have site availability at the time of application and, thus, "an
applicant will not be permitted to amend where it did not have the requisite reasonable assurance to begin with....").
205ee Cameron Response at 1 ("No representative of the Applicant (and/or any representative of [HCCN]) contacted
Evangel Ministries, Inc. (EMI) on or prior to November 12, 2013, to discuss site availability for the tower");
O'Connor Response at 1 ("As representative of CIG, to the best of my knowledge, and after reviewing CIG 'S
records, there has been no contact by [HCCN] nor the Applicant to CIG on or prior to the date of November 13,
2013); Zarrilli Response at 1 ("... no record of contact from the Applicant or any representative of HCCN regarding
site availability of the Tower") (emphasis in original); Beder Response at 1 ("None of these individuals has any
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sworn Declaration from Guel or a Guel employee stating that they contacted the tower company by
telephone on the Applicant's behalf and were told that tower space was available.21 Each Applicant
attributes the differences between its version and that of the respective tower owner to receipt of
information from different people within the tower organization.22
As an initial matter, we will give greater weight to the tower companies' LOl Responses than to
the Applicants' Declarations. The Applicants rely largely on hearsay information allegedly obtained in
telephone conversations with others.23 A prime factor in whether such information is probative is whether
the declarant is a disinterested party.24 The instant declarants, as representatives of the Applicants, are not
disinterested because their clients have direct stakes in the grant or denial of the Applications. In contrast,
none of the tower companies has any direct interest in the outcome. If, as each Applicant suggests, a
different tower company employee spoke with the Applicant's representative and has greater first-hand
knowledge of the discussion than the person who prepared the LOlResponse, it was incumbent upon the
Applicant to submit a corroborative statement from that disinterested employee or otherwise to rebut the
factual assertions in the LOl Responses. No Applicant has done so. Accordingly, we find the tower
owners' LOl Responses more persuasive than the Applicants' Declarations.
We would have found lack of reasonable assurance, however, even had the Applicants submitted
corroborative information. If we accept arguendo that each of the proposed towers had space available
for lease, as claimed, it would not necessarily follow that the space was suitable for the Applicant's
particular project or that the owner was amenable to making the space available to that Applicant. Each
Declaration alleges, at most, a cursory contact in which the Applicant ascertained that the owner rents
space and learned of additional steps needed to obtain the owner's consent. These steps included
speaking to a different person within the tower company, providing additional information about
proposed equipment, and/or completing an application. Such information generally enables an owner to
determine whether a proposed use is suitable, such as whether a prospective tenant's equipment would be
record or recollection of having discussed renting space on the Tower with Applicant or with any other party in the
relevant period. Any such request to rent tower space would have been referred to these individuals and would have
required their approval. Accordingly to the best of KBC's knowledge no representative of the Applicant or any
related party contacted KBC on or prior to November 12, 2013, to discuss site availability for the Tower.").
21 See Pecos Declaration at 1 ("I asked her if she had space available to rent and she responded they did but I would
eventually have to speak to a person called Jonathan Roush..."); Appleton Declaration at 1 ("I then called Bill and
asked him for space in [sic] the tower and he told me it was fine that they surely had space but I has [sic] to send the
information of the antenna and the equipment to make a lease."); Seattle Declaration at 1 ("She tell [sic] me that
they rent space on the tower but I had to speak to Deny Humble [sic] ..."); Cadena Declaration at 1 ("he told me yes
We [sic] have space but please email me more information from the antenna and transmitter you are going to
use...").
22 See Cadena Petition at 11; Joint Petition at 13-14.
23 See Johnson v. United States, 628 F.2d 187, 190-91 (D.C. Cir. 1980); Living Proof Inc., Letter Order, 24 FCC
Rcd 2382, 2385, n.29 (MB 2009) (weight given to hearsay evidence in administrative proceedings depends upon its
probative value).
24See LPFMMX Group 37, Memorandum Opinion and Order, 31 FCC Rcd 7512, 7519, n.64 (2016), citing Janice
Fay Surber, Decision, 5 FCC Rcd 6155, 6158, para. 18 (Rev. Bd. 1990) (weight accorded to hearsay depends on its
truthfulness, reasonableness, and credibility, and a prime indicium of probity is whether the declarants are
disinterested); Iglesia Jesucristo Es Mi Refugio, Inc., Memorandum Opinion and Order and Notice of Apparent
Liability, 25 FCC Rcd 16310, 16319, para. 25 (MB 2010) (petitioner's engineering consultant's hearsay statement,
uncorroborated by independent documentation, given little weight because he was not a disinterested
witness); Second Samoan Congregation Church, Letter Order, 23 FCC Rcd 16630, 16636 (MB 2008) (statements of
applicant's counsel given little weight because he was not a disinterested witness).
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compatible with that of others already located at the site. Each Applicant acknowledges that it declined to
comply with site-owner requests for additional information until such time as the Commission might
approve its respective Application.25 Thus, there could have been no "meeting of the minds." Given the
cursory, preliminary nature of the Applicants' claimed inquiries, it is not surprising that none of the tower
owners has any record of the alleged contacts.
Conclusion/Action. Accordingly, IT IS ORDERED that the applications of Appleton Hispanic
Community Church (File No. BNPL-2013 11 12ABZ), Seattle Community Radio (File No. BNPL201311 12ALX), Pecos Iglesia Emmanuel (File No. BNPL-2013 11 14BSY), and Cadena Radial Elohim
(File No. BNPL-2013 11 13ABD) ARE DISMISSED.
IT IS FURTHER ORDERED that the Informal Objection of REC Networks against each of the
Applications and the Informal Objection of Metro North Communications, Inc. against the Appleton
Application ARE DISMISSED AS MOOT.
Sincerely,

Peter H. Doyle
Chief, Audio Division
Media Bureau
cc:

Service List

25 See Pecos Declaration at 1 ("I answered that once we had the permit for the radio station we will be calling her
back to give her more details about the equipment and antenna that would be installed."); Cadena Declaration at 1
("That same month he e-mails me the Collocation application to fill out but I told Mr. Roach that as soon as I have
the permission from the FCC we would move to the next step."); Appleton Declaration at 1 ("...but I had to send the
information of the antenna and the equipment to make a lease. At such time as the FCC approves the application I
intend to recommend to Appleton ... that they proceed ..."); Seattle Declaration at 1 (". . .but I had to speak to Deny
Humble [sic] to enter into any lease for the tower. I didn't call no more [sic] since we were still waiting for the
approval of the FCC...."). To the extent that some of the Applicants reference a future "lease," we note that leases
are not required for reasonable assurance, but that applicants must reach a meeting of the minds with the site owner,
i.e., have some clear indication that the owner is amenable to entering into a future arrangement with the applicant,
on terms to be negotiated. See ElUah, 5 FCC Rcd at 5351, para. 10; Wallace, 49 FCC 2d at 1427, para. 6.
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SERVICE LIST
Mr. Antonio Cesar Guel
2605 Hyacinth Drive
Mesquite, TX 75181
Ms. Michie Bradey
REC Networks
11541 Riverton Wharf Road
Mardela Springs, MD 21837
Mr. Mark Helter
Metro North Communications, Inc.
P.O. Box 100
Denmark, WI 54208-0100
Ms. Maria Salinas
Appleton Hispanic Community Church
1620 W. Winnebago Street
Appleton, WI 54914
Mr. Rafael Anariba
Seattle Community Radio
92 Lenora Street
Seattle, WA 98121
Mr. Carlos Porras
Pecos Iglesia Emmanuel
5 Y2W3

Pecos, TX 79772
Ms. Yvette Ramirez
Cadena Radial Elohim
33020 Wishing Well Trail
Cathedral City, CA 92234
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